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APPELLANTS’ STATEMENT OF QUESTIONS 

PRESENTED. 


1. The first question presented is whether a defendant 
who is not shown to have ever been within the District of 
Columbia can he found to have committed the substantive 
offense of violating the District of Columbia lottery statute. 

2. The second question is whether an indictment which 
charges the defendants with violating the District of Co¬ 
lumbia lottery statute from October 22, 1948 to October 22, 
1951, without stating the specific dates on which the offense 
occurred, adequately apprises the defendants of the charge 
against them and whether defendants were entitled to a 
bill of particulars giving such dates. 

3. The third question is whether or not these defendants 
were substantially prejudiced by the fact that it was stated 
in the presence of the jury that they had asserted their con¬ 
stitutional rights to refuse to testify in front of the grand 
jury which indicted them. 

4. A fourth question presented on this appeal is whether 
or not records produced by a witness under subpoena be¬ 
fore a congressional committee can be offered in evidence 
against him and his co-defendants in a subsequent criminal 
case not based upon perjury, when a federal statute spe¬ 
cifically makes such evidence inadmissible. 
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IX THE 


United States Court of Appeals 

For the District or Columbia Circuit. 


Xos. 11360, 11361, 11363. 


BERTHA X. MacWILLIAMS, 
and 

WILLIAM K. Mac WILLIAMS, 

EFFIE LOU TREXT, Appellants, 
v. 

EXITED STATES OF AMERICA, Appellee. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment and conviction on one 
count of an indictment containing two counts and charging 
multiple defendants. Appellants, herein referred to as de- 


o 


fondants, were charged in the first count with the viola¬ 
tion of Title 22, Section 1501 of the District of Columbia 
Code (1940 Ed.), a lottery statute, and in the second count 
with the violation of Title IS, Section 371 of the United 
States Code, the federal conspiracy statute. These defend¬ 
ants were each convicted of the substantive offense charged 
in the first count and acquitted of the conspiratorial rela¬ 
tionship charged in the second count. 

Jurisdiction is conferred on the District Court by the 
provisions of Section 30G, Title 11. District of Columbia 
Code (1940 Ed.), and on this Court by Section 1291. Title 
2S, United States Code. 


STATEMENT OF THE CASE. 


These defendants were indicted with thirteen others in 
an indictment sounding in t . o counts. In the first count, 
all of the defendants were charged with the substantive of¬ 
fense of operating a lottery in violation of Title 22. Section 


1501 of the District of Columbia Code. (1940 Ed.) (App. 1). 
In the second count, all of the defendants were charged 
with a conspiracy to violate the aforementioned lottery 
statute in violation of Title IS, Section 371 of the United 
States Code (App. 2). Prior to trial, these defendants 
moved the Court for a bill of particulars setting out the 
specific dates on which they were alleged to have violated 
the lottery statute (App. G9, 70). The indictment in the 
first count simply charged in sweeping language a violation 
‘•from about October 22. 194S. continuously to the date of 
the finding of this indictment(App. 2). Xo dates other 
than the broad chronological comprehension of the limita¬ 
tions statute were set out. Despite the motion of these 
defendants and the representations of counsel that they 
were unable to prepare for trial because of the indefinite¬ 
ness of the indictment, the Court refused to grant a bill of 
particulars advising these defendants of what dates they 
were charged with the commission of the substantive 
offense, and consequently these defendants went to trial in 




ignorance of the specific substantive allegations against 
them. 

During the trial, counsel for one group of defendants 
brought out that these defendants had asserted their con¬ 
stitutional rights against self-incrimination before the 
grand jury (App. 680). Government counsel likewise al¬ 
luded to this in his opening argument (App. 720). 

The evidence offered by the prosecution showed that 
Xelson and others formed a lottery business some twenty 
years ago (App. 145). Evidence was offered to show that 
Xelson and his wife and Xowland and his wife operated 
this business in various forms from that time on. Evi¬ 
dence was offered to show that numbers tickets were picked 
up by runners in Virginia, Maryland, and the District of 
Columbia, and that ultimately they were taken out into 
Maryland to be processed and tabulated by a number of 
girls who worked in tlie so called “numbers office.” These 
girls were adding machine operators. 

The testimony of a number of these adding machine 
operators was offered by the prosecution (App. 225, 270, 
80S. 34S). 

Three of these operators gave testimony regarding 
Bertha MacAVilliams, Xelson’s twenty-one year old daug- 
ter (App. 286-2S9, 327, 365-367). 

Their testimony is the only testimony in the whole record 
concerning her. 

Helen Brown testified that Bertha MacVilliams ran an 
adding machine at the Guest House in Xortli Beach, Mary¬ 
land beginning in August of 1950 and that she continued 
at the Ranch House until March, 1951 (App. 2S6-2S9). 

Marv Creef's testimonv was substantially the same re- 
*> • • 

garding Bertha MacAVilliams. She likewise fixed the time 
that Bertha worked as between August, 1950 and March, 
1951, and the place that Bertha worked as Xorth Beach, 
Maryland (App. 327). 

Elsie Sollers testified to the same effect (App. 365-367). 
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There was no other evidence in the record regarding 
Bertha MaeWilliams. 

Each of these witnesses testified concerning W illiam Mac- 
Williams, the husband of Bertha. They testified that he 
“brought the work" to North Beach from July, 1950 to 
March, 1951 (App. 2S6-2S9, 327, 365-367). 

Only one other witness testified concerning William Mac- 
Williams. That was Leroy Richardson (App. 164). He 
stated that on one occasion in July, 1951 he gave some num¬ 
bers slips to MaeWilliams at 61st and Dix Street, X. E. 
in the District of Columbia (App. 175-176). 

Dorothy Ridgely, Helen Brown. Mary Creef, and Elsie 
Sollers each testified concerning the defendant Trent (App. 
225 if., 270 ff., JOS tT.. 348 ff.). Since Trent was acquitted 
on the conspiracy count of the indictment and convicted 
only on the substantive count, their testimony relating to 
the period set out in the substantive count, October 22,194S 
to October 22,1951. is the only pertinent evidence here. No 
witness places her in the District of Columbia. Nowhere 
in the whole record is she placed inside this jurisdiction. 
The only testimony on her is that she operated an adding 
machine at North Beach, Maryland at the Arcade, in Seat 
Pleasant, Maryland at the Richardson home, in Alexandria, 
Virginia at the Xowland home, and again at North Beach, 
Maryland at the MaeWilliams home, the Guest House and 
the Ranch House. 

Nelson had been subpoenaed to appear before the Sen¬ 
ate Committee to Investigate Organized Crime in Inter¬ 
state Commerce (App. 11, 472). He turned over volumin¬ 
ous records to this Committee dealing with his various en¬ 
terprises (App. 11). These records were offered and ad¬ 
mitted in this case contrary to Title IS, Section 34S6 of the 
United States Code and to the prejudice of these de¬ 
fendants. 
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STATUTES INVOLVED. 

Title 22, Section 1501, District of Columbia Code, 1940 
Edition: 


“It any person shall within the District* keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sell 
or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
transfer any ticket, certificate, bill, token, or other de¬ 
vice, purporting or intended to guarantee or assure 
to any person or entitle him to a chance of drawing or 
obtaining a prize to be drawn in any lottery, or in a 
game or device commonly known as policy lottery or 
policy or shall, for hinmclf or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a 


ticket in any lottery or any such hill, certificate, token, 
or other device, he shall be fined upon conviction of 
each said offense not mor° than $1,000 or he imprisoned 
not more than three years, or both. The possession of 
any copy or record of any such chance, right, or inter¬ 
est. or of any such ticket, certificate, bill, token, or 
other device shall he prima-faeie evidence that the pos¬ 
sessor of such copy or record did, at the time and place 
of such possession, keep, set up. or promote, or was 
at such time and place concerned as owner, agent, or 
clerk, or otherwise in managing, carrying on. promot¬ 
ing. or advertising a no!icy lottery, policy shop, or lot¬ 
tery. (Mar. 3, 1901. 31 Stat. 1330. eh. 854, § 863 : June 


30. 1902. 32 Stat. 535, eh. 1329: Apr. 5. 1938. 52 Stat. 
198, ch. 72. §1.)” 


Title 22, Section 108, District of Columbia Code, 1940 
Edition: 

“Any person who by the commission outside of the 
District of Columbia of any act which, if committed 


Italics supplied. 
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within the District ofColumbia, would be a criminal 
offense under the laws of said District, thereby obtains 
any property or other thing of value, and is afterwards 
found with any such property or other such thing of 
value in his possession in said District, or who brings 
any such property or other such thing of value into 
said District, shall, upon conviction, be punished in the 
same manner as if said act had been committed wholly 
within said District. (Dec. 21, 1911, 37 Stat. 45, ch. 2, 
§ 836a.) ” 

Title IS. Section 371, United States Code: 

‘‘If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or 
for any purpose, and one or more of such persons do 
any act to effect the object of the conspiracy, each shall 
be fined not more than $10,000 or imprisoned not more 
than five years, or both. 

“If. however, the offense, the commission of which is 
the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed 
the maximum punishment provided for such misde¬ 
meanor. (June 25, 194$, c. 645, 62 Stat. 701.) ” 

Title 1$, Section 3486, United States Code: 

“Xo testimonv given bv a witness before either House, 
• * • 

or before any committee of either House, or before any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall be used 
as evidence in any criminal proceeding against him in 
any court, except in a prosecution for perjury com¬ 
mitted in giving such testimony. But an official paper 
or record produced by him is not within the said privi¬ 
lege. (June 25, 194$, c. 645, 62 Stat. $33.) ’’ 

Title 1$, Section 3481, United States Code: 

“In trial of all persons charged with the commission 
of offenses against the United States and in all pro¬ 
ceedings in courts martial and courts of inquiry in any 
State, District. Possession or Territory, the person 





charged shall, at his own request, be a competent wit¬ 
ness. His failure to make such request shall not create 
any presumption against him. (June 25, 1948, c. 645, 
62 Stat. 833.)” 

STATEMENT OF POINTS. 

1. The Court erred in not setting aside the verdict of 
guilty on the first count of the indictment returned against 
Bertha MacWilliams and Effie Lou Trent and in not enter¬ 
ing a judgment of acquittal notwithstanding the verdict. 

2. The Court erred in failing to grant these defendants a 
bill of particulars setting forth the dates and times that 
they allegedly violated Title 22. Section 1501, District of 
Columbia Code, 1940 Edition. 

3. The Court erred in not withdrawing a juror when it 
was brought out that these defendants had asserted their 
constitutional rights in refusing to testify before the grand 
jury. 

4. The Court erred in admitting the Nelson records and 
their admission prejudiced not only Nelson, but also these 
defendants. 

SUMMARY OF ARGUMENT. 

There is absolutely no evidence in the record that Bertha 
MacWilliams or Effie Lou Trent was guilty of the sub¬ 
stantive offense of operating a lottery within the District 
of Columbia. The only conceivable theory of guilt of these 
defendants under the first count was that as conspirators 
they were guilty of all the substantive offenses committed 
pursuant to the conspiracy. But they were acquitted of the 
conspiracy count in the indictment. This means that the 
conviction of the substantive offense must stand or fall on 
the direct testimony against Bertha MacWilliams and Effie 
Lou Trent alone. 

The record is devoid of evidence that they violated the 
District of Columbia lottery statute, and there is no evi- 


deuce that they were ever in the District of Columbia. The 
onlv evidence against Bertha MacWilliams is to the effect 

• *w 

that she operated an adding machine at North Beach, Mary¬ 
land from August, 1950 to March, 1951. The only evidence 
against the defendant Trent on the first count was that she 
operated an adding machine at Seat Pleasant, Maryland, 
in Alexandria, Virginia, and at North Beach, Maryland 
from October, 194S to March, 1951. This evidence, at most, 
might make them each a “clerk’’ within the meaning of the 
statute. But a “clerk" to be punishable under the statute 
must have acted “within the District." The District of 
Columbia Courts are given no extraterritorial jurisdiction 
to try offenses of this kind. 

If the prosecution is proceeding on the theory that they 
were aiders and abettors, the District of Columbia Courts 
are without jurisdiction to try them. The law has long 
been settled that an aider and abettor who has not been 
within the jurisdiction where the offense was consummated 
may not be tried there. 

If the prosecution argues that under Title IS, Section 2 
of the United States Code, Bertha MacWilliams and Effie 
Lou Trent were principals and can be tried wherever the 
principals can be tried, the answer is that that proposition 
is true only with respect to real federal offenses as against 


offenses that are federal solely because they are offenses 
within the District of Columbia. The logical sequel to 
such a proposition as is urged by the government, is that 
this whole case could have been tried in the Federal Court 
in Maryland, because certain acts of certain defendants 
took place there. The very statement of this sequel shows 
the absurdity of the proposition contended for. 

None of these defendants was adequately apprised of the 
allegations against him by the first count of the indictment. 
It charged each with a substantive offense and merely set 
out the time period of the statute of limitations. The 
Court refused to make the Government spell out the specific 
dates of the alleged violations, although clearly the prose- 
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cution could have and should have done this. As a result, 
these defendants could not adequately prepare for trial, 
and were denied their constitutional rights under the Sixth 
Amendment. 


The defendants were substantially prejudiced by the dis¬ 
closure that they had claimed their privilege against self¬ 
incrimination in front of the grand jury and by the prosecu¬ 


tor’s allusion to the fact that they had not testified. This 
was clearly in derogation of Title 18, Section 3481 of the 
I nited States Code, and the Court should have then and 
there withdrawn a juror. 

The admission of the Xolson records was clearly error. 
It was directly in the teeth of the federal statute preclud¬ 
ing such admission. Title 18, Section 3486 of the United 
States Code. These defendants were substantially prej¬ 
udiced by this, inasmuch as they were tried on an ‘‘aider 
and abettor” theory. Consequently, inadmissible evidence 
allowed in to prove the guilt of the principal of the sub¬ 
stantive felony affected these defendants and prejudiced 
them substantiallv. 


ARGUMENT. 

1. The Court Erred in not Granting the Motions of the 
Defendants Bertha MacWiUiams and Effie Lou Trent 
for Judgment Non Obstante Veredicto. 

There is absolutely no evidence in the record to support 
a conviction of Bertha MacWiUiams or Effie Lou Trent on 
the substantive offense of operating a lottery. The only 
theory on which the prosecution even hoped to make a sub¬ 
stantive case against them was through the vehicle of the 
conspiracy count on the principle that conspirators are re¬ 
sponsible for the substantive offenses committed by their 
co-conspirators pursuant to the common design. Pinkerton 
v. I . .S'.. 328 U. S. 640. The only basis on which they could 
possibly have been held on the first count was through the 
theory of vicarious responsibility. But these defendants 
were acquitted of conspiracy. Hence, the substantive con- 
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victions must stand or fall on tlie evidence offered directly 
against them. 

The evidence against Bertha MacWilliams is easily sum¬ 
marized. She is the twenty-one year old daughter of 
Charles and Virginia Nelson and the wife of defendant, 
William MacWilliams. 

Helen Brown, a Government witness, said that from Au¬ 
gust. 1950 to March. 1951, she saw Bertha operating an 
adding machine at the Guest House and the Ranch House 
at North Beach, Maryland (App. 2S6-2S9). Mary Creef. 
a Government witness, testified to like effect (App. 327). 
as did Fdsie Sellers (App. 365-367). The only evidence 
against her is that she was a clerk tabulating numbers 
tickets at North Beach. The only witnesses with respect 
to her were Brown, (’reef and Sollers. There is no evi¬ 
dence in the record that she ever set foot inside the Dis¬ 
trict of Columbia. There is no evidence in the record that 
any of the numbers tickets that she worked on came from 
the District of Columbia. The record is silent on where 
the tickets came from during this period. Further, there 
is absolutely no showing of scienter on her part: i. e.. 
knowledge that any tickets came from the District of 
Columbia. 

With respect to the defendant Trent, four witnesses tes¬ 
tified concerning her activities from October, 194$ to March, 
1951. Thev were Dorothv Ridgelv. Helen Brown. Marv 

• • v % » 

Creef and Elsie Sollers. They all testified substantially 
the same with respect to Trent. They said that she served 
as an adding machine operator at Seat Pleasant, Maryland, 
Alexandria. Virginia, and North Beach. Maryland. No one 
placed her inside the District of Columbia. There is no 
competent evidence in the record that she ever worked on 
tickets that came from the District of Columbia or that she 
had any knowledge of the same. 

This is the record that must support a conviction of vio¬ 
lation of Title 22. Section 1501 of the District of Columbia 
Code, 1940 Edition, which reads as follows: 
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‘‘If any person shall within the District* keep, set up,or 
promote, or be concerned as owner, agent, or clerk, or 
in any manner, in managing, carrying on, promoting, 
or advertising, directly or indirectly, any policy lot¬ 
tery, policy shop, or any lottery, or shall sell or trans¬ 
fer any chance, right, or interest, tangible or intan¬ 
gible, in any policy lottery, or any lottery or shall sell 
or transfer any ticket, certificate, hill, token, or other 
device, purporting or intended to guarantee or assure 
to any person or entitle him to a chance of drawing 
or obtaining a prize to be drawn in any lottery, or in 
a game or device commonly known as policy lottery or 
policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a 
ticket in any lottery or any such bill, certificate, token, 
or other device, he shall lx* fined upon conviction of each 
said offense not more than $1,000 or he imprisoned not 
more than three years, or both. The possession of anv 
copy or record of any such chance, right, or interest, 
or of any such ticket, certificate, bill, token, or other 
device shall be prima-facie evidence that the possessor 
of such copv or record did. at the time and place of 
such possession, keep, set up. or promote, or was at 
such time and place concerned as owner, agent, or 
clerk, or otherwise in managing, carrying on, promot¬ 
ing, or advertising a policy lotterv, poliev shop, or lot¬ 
tery. (Mar. 3. 1901. 31 Stat. 1330. eh. 854, 5 863: June 
30, 1902, 32 Stat. 535, eh. 1329: Apr. 5. 193S. 52 Stat 
198, ch. 72, § 1.) ” 


It is to he noted that the statute makes agents and clerks 
principals. It is further to he noted that it makes their 
conduct punishable only if “within the District.” The most 
that can be contended by the prosecution is that the record 
supports a finding that these two defendants were clerks, 
hut where is the evidence that they were clerks within the 
District of Columbia ? There is none, because there is not 
a line of testimony in the record that they have ever set 
foot inside the District of Columbia. 

Now was it the intention of the Congress to give extra- 


* Italics supplied. 
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territorial jurisdicton to the District of Columbia courts to 
trv offenses of this nature which, if thev had been com- 

m 7 y 

mitted in the District of Columbia, would clearly have been 
violations of District statutes? Clearly not. The Congress 
has created such extraterritorial jurisdiction with respect 
to but one class of offenses. This was done by Title 22, 
Section 10S of the District of Columbia Code, 1940 Edition: 

“Any person who by the commission outside of the 
District of Columbia of any act which, if committed 
within the District of Columbia, would be a criminal 
offense under the laws of said District, thereby obtains 
any property or other thing of value, and is afterwards 
found with any such property or other such thing of 
value in his possession in said District, or who brings 
any such property or other such thing of value into 
said District, shall, upon conviction, be punished in the 
same maner as if said act had been committed wholly 
within said District. (Dec. 21, 1911, 37 Stat. 45, ch. 
2 §S36a.)” 

Had the Congress intended that the kind of conduct en¬ 
gaged in by these defendants be offenses punishable in the 
District of Columbia, it could have and would have said 
so here. This statute was passed after the case of Brown 
v. United States. 35 App. D. C. 54S, in which this Court 
vehemently rejected the proposition that the District courts 
had jurisdiction to try a defendant for a theft committed 
elsewhere, simply because he had brought the stolen 
property into the District of Columbia. 

Now these defendants will concede that it has long been 
a recognized legal principle that where a principal in the 
commission of a felony puts a force into motion which is 
consummated in a felony across a state line, the principal 
is guiltv of a felonv in the state in which the act reaches 
its fruition. 

Thus, if a man standing in Prince George's County. 
Maryland discharges a gun and kills his victim standing in 
the District of Columbia, he is guilty of a criminal homicide 
in the District of Columbia. But that is not and cannot be 
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the situation here. These defendants did not put into 
motion a force which resulted in a felony in the District of 
Columbia. All they did was to hit an adding machine in 
Maryland and Virginia. At most, they were clerks. But a 
clerk must be a clerk to someone. In this case, under the 
record, they would have had to be clerks to one or more of 
the other defendants. But if they had been, they would 
have been in conspiracy with the other defendant or 
defendants. But the jury specifically found they were not 
in conspiracy with any of the other defendants. Absent 
the conspiracy relationship with someone acting inside the 
District of Columbia, the effects of their conduct could not 
have been projected across state lines into the District of 
Columbia. Consequently, under the state of the record in 
this case, the jury could not have found them to be princi¬ 
pals who had propelled some force across a state line 
ultimately resulting in a felony. 

Xow, if the conviction cannot be supported on the theory 
that they were principals, the only remaining theory of 
support is that they were aiders and abettors and, there¬ 
fore, guilty of violating the statute. But the law has been 
established from time immemorial that an aider and 
abettor who acts in one jurisdiction in aid of the commis¬ 
sion of a felony in another jurisdiction, can be tried and 
convicted only in the jurisdiction in which he has acted. 

This principle of law is neatly summarized in the well 
recognized treatise on criminal law, “Clark and Marshall 
on Crimes”, Fourth Edition, at page 664 where the authors 
say: 


“A person who. in one state, becomes accessary, either 
before or after the fact, to a felony committed by the 
principal in another state, is guilty of a crime in the 
state in which he becomes accessary, and may be 
punished there, but he is not guilty ns an accessary, and 
cannot be punished as such, unless by express statutory 
provision, in the state in which the felony is com¬ 
mitted.” 
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Again in 22 Corpus Juris Secundum, Section 134: 

“By the weight of authority an accessory before the 
fact, absent from the jurisdiction of crime at the time 
of the commission cannot be punished as an accessory.” 

This proposition was first settled in the very famous case 
of Ex Parte Smith, Federal Cases 1296S. In this case it 
was charged that Joseph Smith, the Mormon Prophet, while 
in Illinois had aided and abetted an attempt on the life of 
one Lilburn W. Boggs, who on May 6, 1S42, while sitting 
in his home in Independence, Missouri, was shot and 
gravely wounded. It was contended that Smith had 
planned, counselled, and contrived at this deadly assault. 
A warrant was issued for Smith, and the Governor of 
Missouri demanded extradition of Smith from the 
Governor of Illinois. The Circuit Court for the District 
of Illinois on a habeas corpus petition not only rejected the 
contention that Smith was extraditable, but held that he 
had committed no offense cognizable in Illinois even if he 
had aided and abetted the deadly assault on Boggs: 

“It is the duty of the state of Illinois to make it 
criminal in one of its citizens to aid, abet, counsel, or 
advise, any person to commit a crime in her sister 
state. Any one violating the law would he amenable 
to the laws of Illinois, executed by its own tribunals. 
Those of Missouri could have no agency in this con¬ 
viction and punishment. But if he shall go into Mis¬ 
souri, he owes obedience to her laws, and is liable be¬ 
fore her courts, to be tried and punished for any crime 
he may commit there: and a plea that he was a citizen 
of another state, would not avail him. If he escape, 
he may he surrendered to Missouri for trial. But when 
the offense is perpetrated in Illinois, the only right of 
Missouri is, to insist that Illinois compel her citizens 
to forbear to annoy lmr. This she has a right to expect. 
For neglect of it. nations go to war and violate terri¬ 
tory. The Court must hold that where a necessary fact 
is not stated in the affidavit, it does not exist. It is not 
averred that Smith was accessory before the fact, in 
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the state of Missouri nor that he committed a crime in 
Missouri: therefore, he did not commit the crime in 

Missouri- did not dee from Missouri to avoid 

punishment.” 

This constitutes a clear and unequivocal statement by a 
federal court that one who aids and abets from without, 
the perpetration of a felony within the state, is not guilty 
of a violation in the state where the felony is committed. 

The case of State v. Chapin , 17 Ark. 561, is to like effect. 
The following excerpt from page 565 of that case clearly 
shows the law to be as contended for by these defendants: 

‘‘In this case, the Martha Washington was burnt in 
Arkansas: our laws were violated, and our courts have 
jurisdiction to try and punish all persons who were 
actually or constructively present, participating in the 
crime. 

“It is not necessary in all cases, that a man should be 
actually present in this State to make him amenable 
to our laws for a crime committed here. If the crime 
is the immediate result of his act, he may be made to 
answer for it in our courts, though actually absent 
from the State at the time he does the act, because he is 
constructively present, or present in contemplation of 
law. 

“For example, if a man standing hevond our boundary 
line in Texas, were, by firing a gun, or propelling any 
other implement of death, to kill a person in Arkansas, 
he would he guilty of murder here, and answerable to 
our laws, because the crime is regarded as being com¬ 
mitted where the shot or other implement propelled 
takes effect. (1 Chit. Crim. Law. 191 : United State.* v. 
Dari*. 2 Sunnier 4S2: People v. Adam*. 3 Denio Rep. 
207: People v. Rathbum, 21 Wend. Rep. 500.) 

“Again, if a person absent from this State, commits 
a crime here, through or by means of an innocent in¬ 
strument or agent, it <eems that the law would regard 
him personally present, and hold him responsible for 
the offence. As. for example, if the defendant had 
fired the Martha Washington through the agency of an 
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idiot. Foster's Crown Law, 349: 1 Chit. Crim. Law 
191: Wheat. Criw. Law 115: Or where one utters 
forged notes through an innocent agent. People v. 
Rathburn. 21 1I\W. Rep. 509. Or obtains money by 
false pretences, through such agency. People v. Adams. 
3 Denio 190. Or sends poison to another through a 
letter, intending to poison him. and succeeds. Queen 
v. Barrett. 22 Enp. Law and Eq. Rep.; People v. Rath- 
burn. ubi sup. 540. 

“Again, it seems that in misdemeanors, where there are 
no accessories, but all are regarded as principals who, 
in any manner, participate in the commission of the 
crime, if a person in one State procure the commission 
of a crime of that grade in another State, through even 
a nuiltn agent, the procurer is regarded as a principal 
in the offense, and as being present, in contemplation 
of law. where it is committed, and answerable there for 
the crime. Commonwealth v. Gillespie, et al.. 7 Serp. <£ 
Rawle 478: People v. Adams, ubi sup.: Barkhampsted 
v. Parsons. 3 Con)). Rep. 1: The Kinp v. Johnson. 6 
East Rep. 583. 

“But the offense under consideration was a felony, and 
Cummings and others, who burnt the boat in Arkansas, 
in pursuance of a conspiracy entered into with the 
defendant. Chapin, in Ohio. were, according to the 
allegations of the replication, guilty agents, and the 
principals in the crime, while Chapin was an accessory 
before the fact in Ohio. 

“Such being the case made by the replication, Chapin 
was guilty of a crime in Ohio, and answerable there, 
while Cummings and others, the principals in the arson, 
were indictable in Arkansas.” 

Again, the case of Johns v. the State. 19 Indiana 421, 
is to like effect. In this case. Johns and three others were 
indicted for larceny. Money had been stolen in Indiana. 
Johns asked the trial judge to instruct the jury that if he 
had done no more than counsel the commission of the 
offense in Ohio and he himself was not in Indiana on the 
date of the commission of the offense, he should be 


acquitted on the indictment. At that time in Indiana, there 
was a statute on the books making one who counselled, 
aided, or abetted the commission of an offense a principal 

-the same statute substantially that we deal with 

in the case at Bar. Johns’ requested instruction was re¬ 
fused. On the basis of this error, the Supreme Court of 
Indiana reversed the conviction, saying at page 427: 

“No case has come under our notice, and we presume 
there is none, where a party has been punished in a 
State where a crime has been committed, who was 
merelv an aeeessorv before the fact to such crime, in 
another state .... 

‘‘It may be said, that a man who procures another to 
commit a crime is as guilty, morally, as he who actually 
commits it. This all may be, but it does not prove that 
the Courts of another State than that in which the 
offense was committed, have a right to punish it. We 
have a statute providing for the punishment of persons 
who have become accessories before the fact to felonies 
committed in other states. Stat., 1S53, p. 72. It is not 
unfair to presume that Ohio has a similar one. But 
whether she has or not, the defendant cannot be 
punished under our laws.” 

The Court further says that one who being absent pro¬ 
cures, aids, and abets an innocent agent to commit an 
offense within the state, is constructively present and 
punishable under its laws, but not one who procures, aids, 
and abets a guilty agent, for in that case, the agent is the 
principal and an extraterrritorial aider may not be tried 
or punished in the state. 

In the case of State v. Moore . 26 X. H. 44S, Moore while 
in Maine procured, aided, and abetted Curtis and Pry to 
burn a building in Xew Hampshire. Moore was indicted 
in Xew Hampshire for arson. The court of last resort for 
the State of Xew Hampshire, following the proposition of 
law heretofore stated, held that the Xew Hampshire courts 
were clearly without .jurisdiction to try "Moore and that if 
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he had committed an offense it was within the State of 
Maine. 

In the case of State v. W’yckoff, 31 X. J. L. 65, the 
identical question was raised. The defendant in Xew York 
procured, counselled, aided and abetted one Kelly to com¬ 
mit a larceny in Xew Jersey. Wyckoff was never shown 
to have been in Xew Jersey. He was indicted in Xew 
Jersey for larceny and the Xew Jersey court reached the 
same conclusion as the courts heretofore cited. It recog¬ 
nized the basic principle followed by all of the other courts 
that an aider and abettor is not properly indictable in the 
state where the felony was perpetrated, unless he was there 
present at the commission. In the light of this line of 
decisional law which is clearly against them, the prosecu¬ 
tion at the time of the argument of the Motions for Judg¬ 
ment Xon Obstante Veredicto, relied on Title IS, Section 2 
of the United States Code which provides: 

•‘(a) Whoever commits an offense against the United 
States, or aids, abets, counsels, commands, induces, or 
procures its commission, is a principal. 

“(h) Whoever causes an act to be done, which if 
directly performed by him would be an offense against 
the United States, is also a principal and punishable as 
such.' ■ 

The prosecution took the position that this statute made 
Bertha MaeWilliams and Effie Lou Trent principals and, as 
such, they could be tried either where they had acted or 
where the felony had been consummated. In support of 
this they advanced the case of V. S. v. Gillette, 1S9 F. (2d) 
4-49. In this case a group of counterfeiters banded together 
and counterfeited $420,000 worth of American Express 
Company checks. They then formed teams to go through 
the country and cash these checks in violation of Title 18, 
Section 2314 of the United States Code, prohibiting trans¬ 
portation of these checks. They were indicted in the 
Southern District of Xew York for the substantive offense 
and for conspiracy. 



19 


The evidence showed that Gillette first joined the con¬ 
spiracy on August 19, 1949 in a Manhattan restaurant 
(Southern District) where plans were laid to cash checks 
in Chicago. Pursuant to this plan some of them, including 
Gillette, went on to Chicago. From there Gillette and the 
others went on to Los Angeles to continue their illicit 
business. The eighth count of the indictment charged 
Gillette with the transportation from the Southern District 
of New York to Chicago, and the ninth count of the indict¬ 
ment charged him with transportation from the Southern 
District of New York to Los Angeles. 

Gillette challenged his conviction under both counts. Let 
us first analyze the court's disposition of his contention on 
the eighth count covering the transportation to Chicago. 
It was Gillette's contention that the Lmited States District 
Court for the Southern District of New York was without 
jurisdiction to try him for this offense. The Second Circuit 
Court of Appeals in passing on this said: 

“Since Gillette neither transported the checks nor was 
present at their transportation, by the common law 
rule as we inherited it he would be triable only as an 
accessory, and only in the district where the accessorial 
acts took nlnce. The statute cited in note 1 (Title IS, 
Section 2 IT. S. C.) makes an accessory a principal so 
that it is now possible to try him where the substantive 
offense was committed. But this, in our opinion, does 
not supercede the common law rule of venue but pro¬ 
vides an additional venue .... Accordingly, we hold 
the indictment and prosecution of Gillette in the 
Southern District for the offense charged in count S 
was proper.” 

In relying on this case, the prosecution overlooked the 
fact that Title 18, Section 2, Lmited States Code, clearly 
applies only to federal offenses per qua and not to federal 
offenses which are such only because they are District of 
Columbia offenses. The District of Columbia has its own 
aider and abettor statute. Title 22, Section 105 of the 
District of Columbia Code provides: 
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**In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this sec¬ 
tion being that as to all accessories before the fact the 
law heretofore applicable in cases of misdemeanor only 
shall applv to all crimes, whatever the punishment mav 
be. (Mar. 3, 1901, 31 Stat. 1337, ch. S54, §90S.) 


Clearly, the heretofore quoted construction of Title 18, 


Section 2. United States Code, as found in the Gillette case 


applies only to federal offenses found in Title IS of the 
United States Code. Otherwise, you would have the wholly 
absurd possibility that this case could have been tried in 
the United States District Court for the District of Mary¬ 
land. because accessorial acts took place there. The patent 
absurdity of trying a District of Columbia gambling case 
in the Federal Court for Maryland demonstrates that this 
proposition as laid out in the Gillette case was never in¬ 
tended to comprehend exclusively District of Columbia 
offenses. The Supreme Court of the United States has 
often recognized the difference between District of Colum¬ 
bia statutes and federal statutes. Cohens v. Virginia, 6 
Wheaton 264: American Security and Trust Company, et 
al. v. Commissioners of the District of Columbia, 224 
U. S. 491. 


Another facet of the Gillette case has cogent applicability 
to the case at Bar. Gillette in his attack on the conviction 
under count 9 contended that the court was without juris¬ 
diction to try him for the transportation from the Southern 
District to Los Angeles. On this count, the Appellate Court 
agreed and reversed the conviction saying: 


“As to count 9 the opposite result is required. No 
accessorial acts with respect to transportation of any 
of the checks to Los Angeles were committed by Gillette 
in the Southern District. Had it been agreed in Man¬ 
hattan that part of the checks would he transported to 
Chicago ami part to Los Angeles, two crimes would 
have been contemplated and he could have been held as 
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an accessory to each; but there was no such evidence. 
So far as appears the plan to move on to Los Angeles 
was not conceived until Larigan’s defection in Chicago. 
Any accessorial act of Gillette took place there. The 
judgment and sentence on count 9 must be reversed.” 

Bertha MacWilliams and Effie Lou Trent are in the same 
position as was Gillette with relation to count 9. Just as 
there was no testimony to the effect that Gillette knew, dis¬ 
cussed or counselled anvthing about the Los Angeles trails- 
portation while in Manhattan so, too, there is absolutely 
no testimony that Bertha MacWilliams or Effie Lou Trent 
knew, discussed or ever heard of anything about a District 
of Columbia violation while working in Maryland and Vir¬ 
ginia. There is no testimony that any of the slips they 
worked on were from the District of Columbia. The record 
is absolutely silent concerning the origin of the slips from 
August, 1950 to March, 1951, the period during which 
Bertha worked. In the absence of evidence in the record 
both of the fact that they worked on District of Columbia 
slips and that they had knowledge they were working on 
District of Columbia slips, their convictions on the sub¬ 
stantive count cannot stand. 

In short, the government's position that Title IS, Section 
2 of the United States Code and the Gillette case together 
provide the answer to the fatal defect in these convictions, 
cannot be supported by reason or authority. The proposi¬ 
tion that an accessory or aider can be tried in a district 
wherein the felony was ultimately committed is of course 
sound so long as we are dealing with the type of crime 
found in Title IS of the United States Code, because these 
statutes are applicable all over the United States and, there¬ 
fore, are equally applicable where the accessory acts as 
where the principal acts. But there is a vastly different 
situation where you deal with District of Columbia crim¬ 
inal statutes applicable only to the District of Columbia 
and having no application except here. 

Consequently, we must revert to the long established 
basic common law principles of law that an aider and 
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abettor even when made a principal by statute is triable 
only where he* acted and only if there is appropriate legis¬ 
lation there to cover his conduct. People v. Hall . 57 How. 
Pr.. X. Y.. 342. See also 2 and 3 Edw. VI, c. 24, sec. 4 
(154S), repealed by Geo. IV, c. 64, sec. 32 (1S26). The line 
of cases typified by V. .S'. v. Gillette. supra. Eley v. U. S., 
117 F. (2d) 526, IIoss v. V. .S'.. 232 F. 328 and Keither v. 
U. .S’.. 193 F. 8 have no applicability to offenses which are 
peculiarly District of Columbia offenses. Otherwise, you 
would have the ridiculous potentiality of a federal court in 
Massachusetts trying a District of Columbia gambling case. 

Xow all of the argumentation heretofore engaged in 
would apply with equal force and cogency whether there 
was evidence in the record that these defendants worked 
on District of Columbia slips or not. Under the authori¬ 
ties herein advanced, they would not be triable in the Dis¬ 
trict of Columbia in either case. But the argument be¬ 
comes unanswerable when it is pointed out: 

(1) that there is no evidence in the record that during 
the time that Bertha Mac-Williams was working as an add- 
ing machine operator that any of the work came from the 
District of Columbia, and 

(2) that there is no evidence of scienter on the part of 
either Bertha MacWilliams or Effie Lou Trent; i. e., that 
they knew the work came from the District of Columbia. 

Since their convictions must stand or fall on the evidence 
directly against them of a substantive violation of the Dis¬ 
trict lottery laws by reason of their conspiracy acquittal, 
it is clear that this Court must reverse their cases on the 
ground that the Motions for Judgment Xon Obstante 
Veredicto should have been granted. 








2. The Court Erred in not Granting Each of These Defend¬ 
ants a Bill of Particulars Setting out the Dates and 
Times on Which They Were Alleged to Have Violated 
Title 22, Section 1501, District of Columbia Code, 1940 
Edition. 

The first count of the indictment returned herein, under 
which these defendants were convicted, reads as follows: 

‘‘During the period from about October 22, 1948 con¬ 
tinuously to the date of the finding of this indictment, 
within the District of Columbia, the defendants were 
concerned as owners, agents, and clerks and in other 
ways in managing, carrying on. and promoting a lot¬ 
tery known as the numbers game. (Violation Section 
1501. Title 22. District of Columbia Code, 1940 Edi¬ 
tion.) ” 

The indictment herein was returned October 22, 1951. 
All the indictment does, therefore, is to set out the limita¬ 
tions period for the offense, and no attempt is made to 
spell out with any specificity the time the offense was com¬ 
mitted. These defendants moved for a bill of particulars 
under Rule 7(f) ol the Federal Rules of Criminal Pro¬ 
cedure asking that the government be required to furnish 
the specific dates and times on which it was alleged the sub¬ 
stantive offense was committed. It was pointed out to the 
Court that, otherwise, it would be impossible to prepare a 
defense of the case. It would mean analyzing the conduct 
and whereabouts of these defendants daily for a period of 
three years. It was also pointed out that potentially the 
first count of the indictment charged over a thousand of¬ 
fenses, since each day of the “numbers game” is a sep¬ 
arate and distinct lottery and. therefore, a separate and 
distinct offense. Besides defying adequate preparation for 
defense, the indictment was likewise defective for charging 
multiple offenses in one count. 

The Court refused the granting of a bill of particulars 
insofar as the time of the offenses was concerned. This 
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was highly prejudicial to the defendants and precluded the 
possibility of preparing for trial adequately. 

The time lias not yet come when the prosecution can 
bring a defendant to trial on a “shotgun" indictment. It 
cannot spread a blanket accusation over the limitations 
period and comport with the requirements of the Sixth 
Amendment to the Constitution that “in all criminal prose¬ 
cutions. the accused shall enjoy the right... to be informed 
of the nature and cause of the accusation." Clearly, this 
charge did not apprise these defendants of the real charges 
against them. The test is whether the charge is definite 
and clear enough so that it will enable the defendant to 
make Ids defense and plead jeopardy in case of a subse¬ 
quent indictment. That was not the case here. Under this 
count, the prosecution could have picked out any one of 
1,095 days and offered evidence of an offense on that day, 
and the defendants would be deprived of the possible de¬ 
fense of autrefois convict or autrefois acquit. 

The purpose of the bill is to give the defendant notice 
of the specific charges against him and to inform him of 
the particular transaction in question, so that he may be 
prepared to defend himself. Maloof v. JJ. S'.. 159 F. (2d) 62, 
Kaufman v. V. .9.. 163 F. (2d) 404, U. S. v. Glasser , 116 F. 
(2d) 690. modified on other grounds, 315 U. S. 60, and 
H unite a v. U. S. 114 F. (2d) 285. 

Tt was a clear abuse of discretion for the lower Court 
to have denied this information to the defendants, and for 
that reason alone the case should be reversed and re¬ 
manded. 

3. The Court Should Have Withdrawn a Juror When It 
Was Brought Out Before the Jury That These Defend¬ 
ants Had Asserted Their Constitutional Rights Not to 
Testify. 

These defendants offered absolutely no testimony and 
put in no defense. They availed themselves from the very 
initiation of this prosecution of their constitutionally 
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guaranteed right to remain silent. Counsel for the Nelsons, 
Xowlands, Lee, and Brady, called the three prosecutors to 
the stand and interrogated them at length on matters that 
took place during the grand jury proceedings. Counsel for 
the Mac Williams' made it clear that these witnesses were 
not called by him, that he was not thereby bound by any 
of the testimony offered (App. 661 ff.). During the inter¬ 
rogation of Mr. Fikelly it was brought out that all these 
defendants save Lowry and Kirby had stood on their con¬ 
stitutional rights and had refused to testify. The testi¬ 
mony was out before it could be blocked by other defense 
counsel. The damage had been done and strategically it 
was felt that an instruction to the jury to disregard it 
would be simply to accentuate the damage. When the same 
colloquy was repeated, other defense counsel asked for 
the withdrawal of a juror. The Court refused this. Had 
this been done by government counsel, there is no doubt 
but that the Court would have regarded it as so prejudicial 
that it would have withdrawn a juror. Now the prejudice 
was no less when it resulted from the interrogation of other 
defense counsel over whom these defendants and their 
counsel had no control whatsoever. The trial judge took 
the position that it was a “joint defense'’ and that counsel 
was bound by actions and conduct of other defense 
counsel. The trial judge so stated during the trial and 
characterized the defense as a “joint defense” in the 
presence of the jury (App. 661). This in itself was preju¬ 
dicial and warranted the declaration of a mistrial. When 
all of this is added to the statement made in the prosecu¬ 
tion’s opening phase of the final argument: 

“But what has the defense said with regard to the 
merit of this case? I submit to yon ladies and gentle¬ 
men. they said exactly zero.*’ (App. 720) 

there exists prejudice of the most devastating kind, incur¬ 
able by any admonition of the Court. This statement was 
directed obviously at drawing an inference of guilt from 
the failure of the defendants to testify, and this was 
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directly in the teeth of Title IS, Section 34S1, United States 
Code, providing in substance that no presumption should 
result from the failure of the defendant to take the stand 
in his own defense. 

This was highly prejudicial to these defendants, and for 
this reason alone, the case should be reversed and 
remanded. 

4. The Admission of the Nelson Records was Error and 
Prejudiced These Defendants. 

This point is developed at length in another brief filed by 
other appellants whose cases are consolidated herein for 
the purposes of appeal. Accordingly, these defendants will 
try to avoid cumulative material, and will develop only such 
points in regard to these records as they feel should be 
argued to complete the presentation of the point. 

Charles E. Nelson appeared on August 9, 1951 before 
the Senate Committee to Investigate Organized Crime in 
Interstate Commerce. He appeared under the mandate 
of a subpoena. During the course of his testimony, he was 
asked to and did produce subsequently the records in 
question. 

At the trial these seventy odd documents were offered 
and received in evidence over defendants’ strenuous objec¬ 
tions. They were admitted despite Title IS, Section 34S6 
of the United State Code which provides: 

“No testimony given by a witness before either House, 
or before any committee of either House, or before any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall be used 
as evidence in any criminal proceeding against him in 
any court, except in a prosecution for perjury com¬ 
mitted in giving such testimony. Rut an official paper 
or record produced by him is not within the said 
privilege. (June ‘25, 1948. c. 645, 62 Stat. 833.)” 

To support the argument for the admission of these 
records, the prosecution seized upon the sentence, “But an 




official paper or record produced by him is not within the 
said privilege.” The prosecution took the position that the 
word “official” did not modify the word “record”, and 
that therefore the exclusionary sentence related to all 
official papers and to records of every kind. This argument 
is contrary to the basic rules of syntax and sentence con¬ 
struction. If the Congress had meant to exclude from 
coverage all kinds of records, the sentence would have read, 
“But a record or an official paper produced by him is not 
within the said privilege.” But the Congress didn't do 
this, because it was their obvious intention to protect a 
witness* records as well as his testimony from use in a sub¬ 
sequent criminal proceeding. 

Title IS, Section 34S6 of the United States Code was 
originally passed in 185/ as a part of a comprehensive 
statute, 11 Stat. 155, chapter 19, designed on the one hand 
to compel the testimony of witnesses, and on the other hand 
to protect them from prosecution for crimes revealed by 
their testimony. As first enacted this statute not only pre¬ 
vented the use of a witness’ testimony in subsequent 
criminal proceedings, but gave him complete immunity 
from prosecution “for any fact or act touching which he 
shall be required to testify.” This last provision was 
deleted in 1S62, 12 Stat. 333, chapter 11, leaving only the 
partial protection of rendering the witness’ testimony and 
records inadmissible in a criminal case. This was declared 
insufficient to require a witness to give self-incriminating 
testimony in the case of Coun^ehuan v. Hitchcock , 142 U. S. 
547, decided in 1S92. because the statute was not as pro¬ 
tective as the Fifth Amendment. In other words, while the 
statute precluded the use of a witness’s testimony or 
records from being put into evidence in a subsequent 
criminal proceeding against him, it did not obviate the pos¬ 
sibility of the use of these materials as leads to gain other 
evidence to use against him. 

Now, Revised Statutes, Sec. 859 and 860, were in all 
material respects identical except that Section S59 (which 


is now Title IS, Section 34S6, United States Code) related 
to legislative proceedings and Revised Statutes, Section 
S60 related to judicial proceedings. Section S60 was 
ultimately repealed in 1910 and Section S59 lias come down 
to us as Title IS, Section 34S6 of the United States Code. 

Our studv of the legislative historv of this statute shows 
clearly to us that Congress, when this statute was passed, 
was trving to block effectivelv all refusals to testifv or 
produce records so that its legislative inquiries would hit 
no stumbling blocks. Obviously, Congress did not want 
to exclude records from the protective cloak of this statute, 
and thereby allow a witness to refuse to produce his 
records. 

Why. then, the mention of “official papers and records”! 
The clear legislative intent here was to obviate the pos¬ 
sibility of a government official bringing his official papers 
or records to a Congressional inquiry and putting them 
into the record, thereby immunizing himself from their use 
against him in a subsequent criminal proceeding. The 
Congress did not want to have official papers and records 
of the United States Government thereby kept out of 
evidence. The Congress was willing to protect the 
witness' own records and papers, but not official papers or 
records. 

The argument was advanced in the proceeding below that 
Xelson produced the records voluntarily. Certainly, this 
was not the case. He was appearing under the mandate of 
a subpoena. But even if he had produced the records 
voluntarily, they still would be protected from use in the 
criminal case. There is no delineation or distinction in the 
statutes between testimony or records subpoenaed and 
those voluntarily produced. All are blocked from use in 
evidence. That this was the intent of the Congress is 
clearly shown from HR Rep. Xo. 266, 61st Congress, Second 
Session, concurred in by the Senate Committee. In dis¬ 
cussing Revised Statutes, Section S60, a statute in all 





material respects identical with Section 859, except that it 
relates to judicial proceedings, the Committee said: 

‘‘Under it (boO) a witness cannot be compelled to give 
any incriminating testimony whatever, but if he 
chooses to go on the witness stand and testify as to 
any matter whatever, even of his own volition* and, 
whether incriminating or not, his testimony cannot 
thereafter be brought up against him in any criminal 
proceedings." 

This demonstrates the clear intent of Congress with 
respect to these statutes. A cursory reading of the case of 
United States v. Bryan , 339 U. S. 323 will demonstrate 
this. 

The trial judge showed a complete lack of understanding 
of the purpose and import of Title 18, Section 3486 of the 
United States Code when he predicated the admissibility 
of the records on the ground that Nelson had not asserted 
his constitutional privilege against self-incrimination. 
Obviously, it is not necessary to do this to get the protec¬ 
tion of this statute. 

Nor does the case of .1 lay v. United States, S4 U.S. App. 
D. C. 233, 175 F. (2d) 994 have any control here. In that 
case May contended that the fact that he testified before 
a congressional committee immunized him from prosecu¬ 
tion for any crimes concerning which he testified. No such 
contention is made here at all. There is one allusion in the 
May opinion to records being offered against him that were 
put in evidence in the congressional inquiry. In disposing 
of this point, this Court simply said: 

“Appellants make an unsupported statement that some 
chocks and other papers furnished by May to the Com¬ 
mittee were offered at the trial by the Government as 
exhibits, but they give us no record references to any 
such incident, and we find none.” 


• Italics supplied. 
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Obviously, the prosecution cannot contend that this was 
an adjudication favorable to their position. 

Clearly, it was error to admit these records and clearly 
it was prejudicial to these defendants. The records tended 
to establish the commission of the substantive offense 
against the real principals. These defendants' convictions 
must stand or fall on the “aiding and abetting” theory. 
Consequently, evidence that went to show the substantive 
offense affected these defendants, and if it was inadmis¬ 
sible, it was prejudicial to them. This basic principle was 
recognized by the United States Supreme Court in the case 
of McDonald v. United States, 335 U. S. 451, when the 
Supreme Court reversed convictions against both 
McDonald and Washington, when inadmissible evidence 
against McDonald was offered. The Court in reversing 
both cases said at page 456: 

“Even though we assume, without deciding, that 
Washington, who was a guest of McDonald, had no 
right of privacy that was broken when the officers 
searched McDonald's room without a warrant, we 
think that the denial of McDonald’s motion was error 
that was prejudicial to Washington as well. Tn this 
case, unlike Agnello v. United States, supra (269 U S 
p. 35, 70 L ed 150, 46 S Ct 4. 51 ALR 409), the unlaw¬ 
fully seized materials were the basis of evidence used 
against the codefendant. If the property had been 
returned to McDonald, it would not have been avail¬ 
able for use at the trial. We can only speculate as to 
whether other evidence which might have been used 
against Washington would have been equally pro¬ 
bative." 

For these reasons this evidence was inadmissible and 
prejudicial to these defendants. 
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CONCLUSION. 

It is most respectfully submitted to this Court that in 
the light of the foregoing arguments: 

1. that there was no evidence to support a substantive 
conviction against Bertha MacWilliams or Effie Lou Trent, 

2. that a bill of particulars setting out times and dates 
with respect to the first count should have been granted, 

3. that a mistrial should have been declared when it was 
brought out that these defendants asserted their constitu¬ 
tional rights against self-incrimination, and 

4. that the Nelson records should not have been admitted 
in evidence, 

the convictions against these defendants should be set 
aside. 

Edward Bennett Williams, 
Murdaugh Stuart Madden, 

1000 Hill Building, 

Washington 6, D. C., 

Attorneys for Appellants . 



